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______________________________________________________________________________

IN THE UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH, NORTHERN DIVISION

______________________________________________________________________________

:

THE UNITED STATES OF AMERICA,

Plaintiff, : ORDER ALLOWING

INTERSTATE TRAVEL

v.

:

RUSSELL WAGHER,

Case No.  1:06-CR-027 DB

:

Defendant.

______________________________________________________________________________

Based on the motion of the defendant, no objections from the Assistant U.S. Attorney and

U.S. Pretrial Services, and good cause shown:

It is hereby ORDERED that the defendant be allowed to travel to Hawaii on August 26 ,th

2006 and return to Utah on September 4 , 2006.th

 DATED this 10   day of August, 2006.th

BY THE COURT:

____________________________________

HONORABLE DAVID NUFFER

U. S. District Court Magistrate Judge



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL/NORTHERN DIVISION

Island View Residential Treatment

Center, et al.,

 SCHEDULING ORDER

                               Plaintiff,       Case No. 1:06-cv-00046

      vs.  District Judge Tena Campbell

BellSouth Corporation, et al.,  Magistrate Judge Brooke C. Wells

                                Defendant.   

Pursuant to Fed.R. Civ P. 16(b), the Magistrate Judge  received the Attorneys’1

Planning Report filed by counsel.  The following matters are scheduled.  The  times and

deadlines set forth herein may not be modified without the approval of the Court and on a

showing of good cause.

**ALL TIMES 4:30 PM UNLESS INDICATED**

1. PRELIMINARY MATTERS DATE

Nature of claim(s) and any affirmative defenses:

a. Was Rule 26(f)(1) Conference held? Yes

b. Has Attorney Planning Meeting Form been submitted? 8/2/06

c. Was 26(a)(1) initial disclosure completed? 8/4/06

2. DISCOVERY LIMITATIONS: pursuant to F.R.Civ.P. 26 and 

             nature of this ERISA case   NUMBER

a. Maximum Number of Depositions by Plaintiff(s) 10

b. Maximum Number of Depositions by Defendant(s) 10

c. Maximum Number of Hours for Each Deposition
(unless extended by agreement of parties)

7

d. Maximum Interrogatories by any Party to any Party 25

e. Maximum requests for admissions by any Party to any Party

f. Maximum requests for production by any Party to any

Party



3. AMENDMENT OF PLEADINGS/ADDING PARTIES2

a. Last Day to File Motion to Amend Pleadings 11/3/06

b. Last Day to File  Motion to Add Parties 11/3/06

4. RULE 26(a)(2) REPORTS FROM EXPERTS3

a. Plaintiff 10/27/06

b. Defendant 11/24/06

c. Counter Reports

5. OTHER DEADLINES

a.         Discovery to be completed by:

            Fact discovery 11/24/06

            Expert discovery 1/26/07

b. (optional) Final date for supplementation of disclosures and

discovery under Rule 26 (e)

c.          Deadline for filing dispositive or potentially dispositive  

             motions 2/23/07

6. SETTLEMENT/ ALTERNATIVE DISPUTE RESOLUTION

a. Referral to Court-Annexed Mediation No

b. Referral to Court-Annexed Arbitration No

c. Evaluate case for Settlement/ADR on 11/24/06

d. Settlement probability: fair

7. TRIAL AND PREPARATION FOR TRIAL

a. Rule 26(a)(3) Pretrial Disclosures  4

Plaintiffs 5/18/07

Defendants 6/1/07

b. Objections to Rule 26(a)(3) Disclosures     

(if different than 14 days provided in Rule)

c. Special Attorney Conference  on or before5
6/15/07



d. Settlement Conference  on or before6 6/29/07

e. Final Pretrial Conference 3:00 p.m. 7/13/07

f.      Trial Length Time Date

i.  Bench Trial 2  days 8:30 a.m. 7/25/07

8. OTHER MATTERS:

Counsel should contact chambers staff of the District Judge regarding

Daubert and Markman motions to determine the desired process for

filing and hearing of such motions.  All such motions, including Motions

in Limine should be filed well in advance of the Final Pre Trial.  Unless

otherwise directed by the court, any challenge to the qualifications of an

expert or the reliability of expert testimony under Daubert must be raised

by written motion before the final pre-trial conference.

Dated this 11th day of August, 2006.

BY THE COURT:

______________________________

David Nuffer                            

          U.S. Magistrate Judge

1. The Magistrate Judge completed Initial Pretrial Scheduling under DUCivR 16-1(b) and DUCivR 72-2(a)(5).

The name of the Magistrate Judge who completed this order should NOT appear on the caption of future pleadings,

unless the case is separately referred to that Magistrate Judge.  A separate order may refer this case to a Magistrate

Judge under DUCivR 72-2 (b) and 28 USC 636 (b)(1)(A) or DUCivR 72-2 (c) and 28 USC 636 (b)(1)(B).  The name

of any Magistrate Judge to whom the matter is referred under DUCivR 72-2 (b) or (c) should appear on the caption as

required under DUCivR10-1(a).

2. Counsel must still comply with the requirements of Fed. R. Civ. P. 15(a).

3. The identity of experts and the subject of their testimony shall be disclosed as soon as an expert is retained

or, in the case of an employee-expert, as soon as directed to prepare a report. 

4. Any demonstrative exhibits or animations must be disclosed and exchanged with the 26(a)(3) disclosures.

5. The Special Attorneys Conference does not involve the Court.  Counsel will agree on voir dire questions,  jury

instructions, a pre-trial order and discuss the presentation of the case.  Witnesses will be scheduled to avoid gaps and

disruptions.  Exhibits will be marked in a way that does not result in duplication of documents.  Any special equipment

or courtroom arrangement requirements will be included in the pre-trial order.

6.  The Settlement Conference does not involve the Court unless a separate order is entered. Counsel must ensure

that a person or representative with full settlement authority or otherwise authorized to make decisions regarding

settlement is available in person or by telephone during the Settlement Conference.
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IN THE UNITED STATES DISTRICT COURT 

DISTRICT OF UTAH, CENTRAL DIVISION 

UNITED STATES OF AMERICA, 

Plaintiff, 

vs. 

MAGNESIUM CORPORATION OF 

AMERICA, et al., 

Defendant. 

 

 

ORDER GRANTING JOINT MOTION TO 

AMEND SCHEDULING ORDER 

Case No. 2:01CV0040 DB 

Judge Dee Benson 

 

Magistrate Judge David Nuffer 

 

 

Based upon plaintiff United States of America’s and defendant US Magnesium LLC’s 

Stipulation and Joint Motion to Amend Scheduling Order and GOOD CAUSE appearing 

therefor, 

IT IS HEREBY ORDERED THAT the motion is GRANTED and that the Scheduling 

Order entered in this case is amended as follows: 

9/29/06 Fact Discovery Deadline 

10/31/06 Plaintiff’s Expert Reports 

11/30/06 Defendants’ Expert Reports 

12/31/06 Plaintiff’s Rebuttal Reports 

01/31/07 Defendants’ Rebuttal Reports 

2/28/07 Expert Discovery Deadline 

3/31/07 Dispositive Motions Deadline 



880237.1 2  

ENTERED this 11
th

 day of August, 2006. 

BY THE COURT: 

 

________________________________________ 

David  Nuffer 

United States Magistrate Judge 



Docket No. 264, filed June 14, 2006.1

United States of America’s Motion for Clarification, and Other Relief (“Motion”), Docket No. 271, filed June 30,2

2006.

United States of America’s Motion to Compel Responses by Renco Defendants to the United States’ Discovery3

Requests to Defendants in Phase I of the Consolidated Case (“Motion to Compel”), docket no. 242, filed April 4,

2006.

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH

 

UNITED STATES OF AMERICA,

Plaintiff, 

vs. 

MAGNESIUM CORPORATION OF

AMERICA, et al.,

Defendants. 

MEMORANDUM DECISION AND

ORDER RE:  MOTION FOR

CLARIFICATION 

Case No:  2:01-CV-40 DB

District Judge Dee Benson  

Magistrate Judge David Nuffer

Because this order relates to the court’s June 14, 2006 Order,  this order does not repeat1

background information contained in that prior order.  Plaintiff United States filed a motion2

seeking clarification of the June 14 Order which denied in part and granted in part the United

States’ motion to compel  in which the United States sought financial records and tax returns of3

the Defendants The Renco Group, Inc. (“Renco”), Ira Leon Rennert, and the Ira Leon Rennert

Revocable Trust (collectively the “non-USM defendants”).  In that order, the court directed that 

discovery and trial will be conducted in three phases:  (1) the liability of

MagCorp/USM and  the financial condition of the USM defendants, (2) the

liability of the non-USM defendants, and (3) all remaining discovery regarding the



June 14 Order at 13.4

Memorandum in Support of United States’ Motion for Clarification and for Other Relief (“US Mem.”) at 1, docket5

no. 272, filed June 30, 2006.

-2-

penalty, if any, to be imposed, including the currently suspended discovery

regarding Renco’s financial records and tax returns.  4

In its present motion, the United States seeks the following modifications of the court’s

June 14 Order:  (1) “that discovery and trial on injunctive relief may be had in Phase I;” (2) “that

the financial condition of the USM defendants may be the subject of discovery and trial in Phases

II and III, as well as Phase I;” (3) “that Renco’s financial records and tax returns may be the

subject of Phase II, as well as Phase III;” (4) that the non-USM defendants be required to

maintain documents relevant to this case throughout the course of the litigation; and (5) that the

non-USM defendants be required to respond to the United States’ discovery requests in the

manner set forth in the June 14 Order by August 1, 2006.   For the reasons discussed below, the5

United States’ motion is granted in part, and denied in part.

DISCUSSION

A.  Injunctive Relief

None of the defendants opposes modification of the order to allow discovery and trial on

injunctive relief in Phase I.  Therefore, the phasing in the June 14 Order will be modified

accordingly.



US Mem. at 2 (emphasis added).6

US Mem. at 2, footnote 3 (citations omitted).7

-3-

B.  Financial Condition of the USM Defendants 

None of the defendants opposes modification of the order to allow discovery and trial on

USM’s financial condition in Phases II and III, as well as Phase I.  Therefore, the phasing in the

June 14 Order will be so modified.

C.  USM’s Request for a Clarifying Sentence Re:  Relevancy of Its Financial Condition in

Determining Injunctive Relief

In the portion of its memorandum requesting that the issue of injunctive relief should be

tried in Phase I of the litigation, the United States asserted that “the resources of the Renco

Defendants, or for that matter, USM, should be largely irrelevant on the question of whether

illegal actions must cease.”   The United States also stated in a footnote:  6

Courts have found that they lack jurisdiction to consider issues of

feasibility, general practicality, political considerations or cost factors in ordering

compliance with the Clean Air Act.  Thus, while the fact of USM’s (or its

parents’) limited resources could cause a court to fashion the scope of the

injunctive relief it may impose . . . , limited resources are not relevant to the

question of whether violations must cease.7

USM construes these two statements by the United States to mean that the United States

is taking the position that USM’s financial condition may not be considered by the court in

deciding whether injunctive relief is appropriate.  USM requests that the court make clear in any

clarifying order that USM’s financial condition is directly relevant to, and may be considered, in

the court’s determination of whether, and in what form, to grant injunctive relief.  To that end,

USM requests that the court include the following sentence in any clarifying order:  “Defendant



Defendant US Magnesium LLC’s Memorandum in Opposition to United States’ Motion for Clarification, and Other8

Relief (“USM Mem.”) at 5-6, docket no. 283, filed July 12, 2006.

United States of America’s Reply in Support of Motion for Clarification and Other Relief (“Reply”) at 7-8, docket9

no. 284, filed July 14, 2006.  Reply at 7 (citing United States v. Power Engineering, 10 F. Supp. 2d 1145, 1149 (D.

Colo. 1998), aff’d, 191 F.3d 1224 (10  Cir. 1999)th ).

Reply at 7-8.10

-4-

US Magnesium’s financial condition and ability to pay are relevant to the issue of injunctive

relief, and therefore may be considered by this Court during Phase I in regards to whether, or in

what form, to grant such relief.”   8

The United States opposes the inclusion of this sentence because, among other reasons,

“it fails to accurately describe the totality of factors courts consider when determining whether to

issue injunctions.”   The United States contends that the addition of the proposed sentence would9

improperly highlight a particular piece of evidence, while at the same time suggesting that such

evidence is, by itself dispositive, and trumps other traditional factors that the court should

consider.10

After considering the parties’ arguments, the court declines to order the inclusion of

USM’s proposed sentence in its modified order.  The district judge will determine the factors to

be considered, and the weight to be given them, at the appropriate time when the issues are fully

briefed.

D.  Renco’s Financial Records and Tax Returns

The United States requests that the court modify its order to allow discovery regarding

Renco’s financial records and tax returns during Phase II, as well as Phase III, of this litigation. 

In support of this request, the United States contends that “the parents’ financial information is

http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=10+F.Supp.2d+1145
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=10+F.Supp.2d+1145
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=191+F.3d+1224


US Mem. at 4.11

Id.
12

Id. at 4-5.13

Memorandum of Law of Defendants Renco, The Rennert Trust and Ira Rennert in Response to United States’14

Motion for Clarification and Other Relief (“Non-USM Mem.”) at 2, docket no. 282, filed July 12, 2006.

Id. at 3-4.15

-5-

also highly relevant to their own potential liability under veil-piercing theories, which is the

subject of Phase II of the litigation.”   As an example, the United States asserts that an important11

factor to be considered in determining whether to pierce the corporate veil is the siphoning of

corporate assets by the dominant shareholder.   In addition, the parent’s financial information12

might reveal the extent to which the parent is paying insurance premiums, or conducting

transactions with lenders on the subsidiary’s behalf, all of which could be evidence of the degree

of the parent’s domination of the activities of the subsidiary.13

Not surprisingly, the non-USM defendants oppose the United States’ request that it be

permitted to take discovery of Renco’s financial information in Phase II of the case.  They

contend that “the request is premature and, if granted, also might be construed to permit the

United States to seek financial information that is irrelevant to the United States’ veil-piercing

claims or otherwise not the proper subject of discovery.”   The non-USM defendants point out14

that if the United States fails to establish the liability of USM and MagCorp in Phase I, the issue

of discovery with regard to Renco in Phase II will be moot.   In addition, they assert that “even if15

Phase II of the case is reached, the United States already has obtained or can obtain from USM

most or all of the financial information that would be relevant to any veil-piercing claim against



Id. at 4.16

Id.17

Id. at 3.18

Id. at 4.19

Id. at 5.20

-6-

Renco.”   Further, the non-USM defendants state that if this case reaches Phase II, they will not16

oppose discovery of Renco’s financial information on the ground that such discovery is

precluded by the court’s order.  They state their position as follows:

If and when Phase II is reached, to the extent the United States believes it needs

certain items of financial information concerning Renco that it has not already

received from USM, it can seek such items at that time.  Renco will not object to

such requests on the ground that they are precluded by the Court’s Order. 

However, Renco reserves its right to object to such requests on all other grounds,

including relevance.17

The non-USM defendants also assert that the United States’ discussion of veil-piercing

law “is replete with errors.”   They state that based upon this inaccurate discussion, they are18

“concerned that the United States will treat the granting of its request as a license to seek

financial information of Renco that is not relevant to its veil-piercing claim.”   In conclusion, the19

non-USM defendants state:   

In sum, the United States’ request to modify the Court’s Order to permit discovery

regarding Renco’s financial records and tax returns during Phase II should be

denied as premature, without prejudice to the United States’ right to seek relevant

and necessary financial information from Renco should the case proceed to Phase

II.”   20

In response, the United States contends that its request should not denied as premature,

and that it is appropriate to resolve the matter now.  The United States acknowledges the non-



Reply at 3-4.21

Id. at 4.22

Id.
23

-7-

USM defendants’ representation that they will not object to Phase II discovery requests regarding

Renco’s financial information on the grounds that it is precluded by the court’s order.  The

United States nevertheless objects to what it views as the non-USM defendants’ proposed

limitation on its right to seek financial information to that which is “relevant and necessary.”   21

The United States asserts that “Rule 26(b), of the Federal Rules of Civil Procedure, does

not specify that the United States must demonstrate that discovery from Renco Defendants is

‘necessary,’ i.e., that it must first prove that USM hasn’t provided adequate information, in order

to obtain information from USM’s parents.”   With regard to “relevancy,” the United States22

disputes the non-USM defendants’ claim that its veil-piercing discussion was inaccurate, “and

that therefore, the United States will view this Court’s allowance for it to take discovery into

their financial information in Phase II as a license to seek information that is irrelevant to veil,-

piercing.”23

The court concludes that there is no need at this time to modify its June 14 Order with

respect to the question whether the United States may seek Renco’s financial records in Phase II

of the litigation, especially in light of the fact that the non-USM defendants will not object to

Phase II discovery requests for certain financial information on the ground that the requests are

precluded by the court’s prior order.  It will be more efficient to determine the propriety of

specific requests if objections arise, rather than projecting a theoretical standard now. 



US Mem. at 5.24

Id. at 5-6.25

Non-USM Mem. at 6.26

-8-

Accordingly, the United States’ request that the June 14 Order be modified to reflect that the

United States may take discovery of Renco’s financial records in Phase II is denied.

E.  Document Preservation

The United States seeks an order requiring the non-USM defendants “to maintain

documents in their possession that are relevant to this case throughout all phases of the

litigation.”   In making this request, the United States indicates that it has no reason to believe24

that the non-USM defendants are destroying documents.  It points out, however, that Phase III of

the litigation could occur as late as 2009.  Since the United States does not know whether the

non-USM defendants have a policy that limits the time that documents are retained, it wants to

ensure that relevant documents are not inadvertently destroyed as part of the non-USM

defendants’ document-retention policy.25

The non-USM defendants respond that they have no objection to this request so long as

the order is mutual and conforms with the requirements of Rule 26(b)(1) of the Federal Rules of

Civil Procedure.  The non-USM defendants also note that the United States failed to comply with

the “informal conference” requirement of  DUCivR 37-1(a) before filing its motion.26

The non-USM defendants state that “[w]here no showing has been made of a significant

threat that documents will be lost or destroyed absent an immediate order, a document



Id. (citing 27 United States ex rel Smith v. Boeing Co., No. Civ.A. 05-1073-WEB, 2005 WL 2105972, at *2 (D. Kan.

Aug. 31, 2005); Capricorn Power Co. v. Siemens Westinghouse Power Corp., 220 F.R.D. 429, 435 (W.D. Pa.

2004).

Non-USM Mem. at 6.28

Id. at 6-7.29

Id. at 7.30

Id.31

Reply at 2.32

-9-

preservation order generally is not appropriate.”   They contend that the United States has failed27

to make that showing.  They nevertheless do not object to the entry of a document preservation

order so long as it applies to the United States as well as to them.   In addition, they state that the28

scope of the United States’ proposed order, i.e., preservation of all documents “that are relevant

to this case” is too broad and subjective.   They state that any preservation order should reflect29

the standard set forth in Rule 26(b)(1) to encompass only documents “relevant to the claim or

defense of any party.”   They suggest that the court should direct the United States and the non-30

USM defendants to negotiate and to submit a proposed document preservation order for the

court’s approval.31

The United States responds that the non-USM defendants have not made any discovery

requests to the United States, so there is no mutuality to negotiate.  It states, however, that even

absent discovery requests by the non-USM defendants, the United States is preserving documents

that may be discoverable in this case.  Further, it has no objection to the use of the phrase

“relevant to the claims and defenses of any party” in the proposed order.   32

http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=2005+WL+2105972
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=2005+WL+2105972
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=220+F.R.D.+429
http://www.westlaw.com/find/default.wl?rs=CLWP3.0&vr=2.0&cite=220+F.R.D.+429


Motion at 2.33

Non-USM Mem. at 3.34
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Since the non-USM defendants do not object to the entry of a document preservation

order, the court will grant the United States’ request.  However, in fairness, the order should be

mutual as requested by the non-USM defendants.  Accordingly, the court will enter an order

requiring both the United States and the non-USM defendants to preserve all documents in their

possession relevant to the claims or defenses of any party until this litigation is completed.   

F.  Deadline for the Non-USM Defendants’ Discovery Responses

In its motion, the United States requests that the non-USM defendants be required to

“make the productions and/or provide the privilege logs, as set forth in the Order, by no later than

August 1, 2006.”    The non-USM defendants do not oppose this request although they point out33

that the United States again failed to comply with DUCivR 37-1(a).   Since August 1, 2006 has34

already passed, and the non-USM defendants did not object to the deadline, the court assumes

that the non-USM defendants have already made the required production.  Accordingly, the court

declines to enter an order granting this request.



-11-

  

ORDER

The phasing contained in the Order previously entered by this court on June 14, 2006 is

modified as follows:  

1.  Discovery and trial on injunctive relief shall occur in Phase I of the litigation.  

2.  The financial condition of USM may be the subject of discovery and trial throughout

all three phases. 

3.  The United States and the non-USM defendants are ordered to preserve all documents

containing information relevant to the claims or defenses of any party until the conclusion of this

litigation.

All other aspects of the court’s June 14, 2006 order shall remain in effect.

August 11, 2006.

BY THE COURT:

_____________________________

David Nuffer

U.S. Magistrate Judge















IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH -- CENTRAL DIVISION

__________________________________________

UNITED STATES OF AMERICA,

Plaintiff, ORDER TO SHOW CAUSE

vs.

MIGUEL ANGEL CARRILLO, Criminal No. 2:03-CR-1007 DAK

Defendant.

__________________________________________

Plaintiff is hereby ordered to show cause why this case should not be dismissed

for violation of the Speedy Trial Act.  The file indicates no activity since the order continuing

the trial date was issued on March 5, 2004.  Plaintiff is directed to respond in writing within

15 days from the date of this order and inform the Court of the status of the case and

intentions to proceed.  Failure to do so will result in dismissal of the case.

Dated this 11th day of August, 2006.

      Dale A. Kimball

      United States District Judge
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH CENTRAL DIVISION

CHARLES E. LAKIN,

Plaintiff,

vs.

YVONNE M. COOK, as Trustee of the

YVONNE M. COOK TRUST; YVONNE

M. COOK, individually; YVONNE M.

COOK FAMILY LIMITED

PARTNERSHIP; and BIZONKO, L.P.,

Defendants. 

:

:

:

:

:

:

:

:

:

:

:

:

:

:

THIRD AMENDED SCHEDULING 

ORDER AND ORDER GRANTING 

MOTION TO AMEND 

Case No. 2:04CV01021 TS

District Judge Ted Stewart

Pursuant to Fed.R. Civ P. 16(b), the Magistrate Judge  received the Stipulation and Joint1

Motion to Modify Second Amended Scheduling Order filed by counsel.  The motion (docket no. 63)

is GRANTED.  The following matters are scheduled.  The  times and deadlines set forth herein may

not be modified without the approval of the Court and on a showing of good cause.

**ALL TIMES 4:30 PM UNLESS INDICATED**

1. PRELIMINARY MATTERS DATE

Nature of claim(s) and any affirmative defenses:

a. Was Rule 26(f)(1) Conference held? Yes

b. Has Attorney Planning Meeting Form been submitted? Yes

c. Was 26(a)(1) initial disclosure completed? Yes

2. DISCOVERY LIMITATIONS NUMBER

a. Maximum Number of Depositions by Plaintiff(s)  6 

b. Maximum Number of Depositions by Defendant(s)  6 

c. Maximum Number of Hours for Each Deposition
(unless extended by agreement of parties)

 7 

d. Maximum Interrogatories by any Party to any Party 25
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e. Maximum requests for admissions by any Party to any Party

f. Maximum requests for production by any Party to any Party

3. AMENDMENT OF PLEADINGS/ADDING PARTIES DATE2

a. Last Day to File Motion to Amend Pleadings 03/31/05

b. Last Day to File  Motion to Add Parties 03/31/05

4. RULE 26(a)(2) REPORTS FROM EXPERTS DATE3

a. Plaintiff 01/31/07

b. Defendant 02/28/07

c. Counter reports

5. OTHER DEADLINES DATE

a.         Discovery to be completed by:

            Fact discovery 12/29/06

            Expert discovery 03/30/07

b. (optional) Final date for supplementation of disclosures and

discovery under Rule 26 (e)

c.          Deadline for filing dispositive or potentially dispositive  

             motions 04/30/07

6. SETTLEMENT/ ALTERNATIVE DISPUTE RESOLUTION DATE

a. Referral to Court-Annexed Mediation Yes/No

b. Referral to Court-Annexed Arbitration Yes/No

c. Evaluate case for Settlement/ADR on

d. Settlement probability:  Good/Fair/Poor or narrative

7. TRIAL AND PREPARATION FOR TRIAL: TIME DATE

a. Rule 26(a)(3) Pretrial Disclosures  4

Plaintiff 7/27/07

Defendant 8/10/07

b. Objections to Rule 26(a)(3) Disclosures      

(if different than 14 days provided in Rule)

c. Special Attorney Conference  on or before5 8/24/07
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1. The Magistrate Judge completed Initial Pretrial Scheduling under DUCivR 16-1(b) and DUCivR 72-2(a)(5). 

The name of the Magistrate Judge who completed this order should NOT appear on the caption of future pleadings,

unless the case is separately referred to that Magistrate Judge.  A separate order may refer this case to a Magistrate

Judge under DUCivR 72-2 (b) and 28 USC 636 (b)(1)(A) or DUCivR 72-2 (c) and 28 USC 636 (b)(1)(B).  The name

of any Magistrate Judge to whom the matter is referred under DUCivR 72-2 (b) or (c) should appear on the caption

as required under DUCivR10-1(a).

2. Counsel must still comply with the requirements of Fed. R. Civ. P. 15(a).

3. The identity of experts and the subject of their testimony shall be disclosed as soon as an expert is retained or, in

the case of an employee-expert, as soon as directed to prepare a report.  

4. Any demonstrative exhibits or animations must be disclosed and exchanged with the 26(a)(3) disclosures.

5. The Special Attorneys Conference does not involve the Court.  Counsel will agree on voir dire questions,  jury

instructions, a pre-trial order and discuss the presentation of the case.  Witnesses will be scheduled to avoid gaps and

disruptions.  Exhibits will be marked in a way that does not result in duplication of documents.  Any special

equipment or courtroom arrangement requirements will be included in the pre-trial order.

6.  The Settlement Conference does not involve the Court unless a separate order is entered. Counsel must ensure

that a person or representative with full settlement authority or otherwise authorized to make decisions regarding

settlement is available in person or by telephone during the Settlement Conference. 

d. Settlement Conference  on or before6 9/7/07

e. Final Pretrial Conference 2:30 p.m. 9/21/07

f.      Trial Length

i.  Bench Trial 3 day 8:30 a.m. 10/1/07

ii.  Jury Trial

8. OTHER MATTERS:

Counsel should contact chambers staff of the District Judge regarding Daubert and

Markman motions to determine the desired process for filing and hearing of such

motions.  All such motions, including Motions in Limine should be filed well in

advance of the Final Pre Trial.  Unless otherwise directed by the court, any challenge

to the qualifications of an expert or the reliability of expert testimony under Daubert

must be raised by written motion before the final pre-trial conference.

Dated this 1th day of August, 2006.

BY THE COURT:

______________________________

 Honorable David Nuffer                       

          U.S. Magistrate Judge
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 Count I was dismissed by the Court on Defendant’s previous Rule 29(a) Motion for1

Judgment of Acquittal on March 23, 2006.  Docket No. 103.

1

IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff, MEMORANDUM DECISION AND

ORDER DENYING DEFENDANT’S

MOTION FOR JUDGMENT OF

ACQUITTAL AND SETTING

SENTENCING HEARING

vs.

JOE RAKES, Case No. 2:05-CR-131 TS

Defendant.

On March 29, 2006, Defendant filed the instant Motion for Judgment of Acquittal,

pursuant to Fed.R.Crim.P. 29(c), which provides for such a motion to be filed or renewed within

seven days after a guilty verdict.  The jury reached a verdict of guilty on Count II  on March 23,1

2006.  Therefore, Defendant’s Motion was timely filed.  



 In his March 29, 2006 Motion, Defendant requested additional time to file the memo.2

 Docket No. 140.3

 Docket No. 135.4

 Docket No. 136.5

 Docket No. 143.6

 See United States v. Avery, 295 F.3d 1158, 1177 (10  Cir. 2002).7 th

 United States v. Delgado-Uribe, 363 F.3d 1077, 1081 (10  Cir. 2001).8 th

 United States v. Pulido-Jacobo, 377 F.3d 1124, 1129 (10  Cir. 2004).9 th

2

Defendant did not file his supporting memorandum  until July 7, 2006.   Prior to that,2 3

upon order of the Court,  the government filed its response to the Motion on June 23, 2006.   The4 5

government also filed as a response/reply to Defendant’s memorandum on July 11, 2006.6

DISCUSSION

In determining a Motion for Judgment of Acquittal under Fed.R.Crim.P. 29, the Court

must consider whether “the evidence is insufficient to sustain a conviction.”  The Tenth Circuit

has clarified that the Court is to view the evidence in the light most favorable to the government,

and determine whether any rational trier of fact could have found Defendant guilty of the crime

charged, beyond a reasonable doubt.   The Court can neither “weigh conflicting evidence nor7

consider the credibility of witnesses.”   The evidence must “reasonably support the jury’s finding8

of guilt beyond a reasonable doubt.”9

To meet its burden, the government was required to establish, beyond a reasonable doubt,

the following: that 1) Defendant agreed with at least one other person to prevent by force,



 Docket No. 103.10

3

violence or intimidation, Assistant United States Attorney Leshia Lee-Dixon, from discharging

the duties of her office; 2) Defendant knew the essential objective of the conspiracy; 3)

Defendant knowingly and voluntarily participated; and 4) there was interdependence among the

members of the conspiracy; that is, the members, in some way or manner, intended to act

together for their shared mutual benefit within the scope of the conspiracy charged.

In this case, the Court previously entered a ruling, at the close of evidence in the jury trial

on March 23, 2006,  finding that the government had presented sufficient evidence which may10

allow a rational trier of fact to find guilt beyond a reasonable doubt.  At that time, the Court

denied Defendant’s Rule 29 Motion as to Count II.  No new evidence has been offered which

would alter the Court’s previous ruling.

It is the Court’s view that, if it were to accept Defendant’s arguments, it would amount to

an impermissible weighing of credibility and conflicting evidence, which is solely the providence

of the jury as finder of fact.  In both written and oral argument, Defendant has mustered the facts

to make his best case that the evidence was insufficient for a rational jury to find guilt beyond a

reasonable doubt, and the government has done likewise to support its opposing argument.  The

fact is that the government was able to muster those facts for the jury to rely on.  For the Court to

superimpose its judgment as to which of those facts should or should not be believed would be

contrary to the standard the Court must follow.  The Court remains convinced that a reasonable

jury could have found guilt based upon the evidence presented at trial and, indeed, the jury did so

in this case.  
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The Court has viewed the evidence presented to the jury in the light most favorable to the

government, and considered the standard of whether sufficient evidence has been presented

which would allow a rational trier of fact to find guilt beyond a reasonable doubt.  Based thereon,

the Court will DENY Defendant’s Motion for Judgment of Acquittal, brought pursuant to

Fed.R.Crim.P. 29(c).

CONCLUSION

Based on the above, it is hereby 

ORDERED that Defendant’s Motion for Judgment of Acquittal (Docket No. 116) is

DENIED.  It is further

ORDERED that a sentencing hearing will be held on August 23, 2006 at 2:00 p.m.

SO ORDERED.

DATED August 11, 2006.

BY THE COURT:

___________________________________

TED STEWART

United States District Judge

































IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

REID M. JENSEN,

Plaintiff, ORDER

vs.

UNIVERSITY PROPERTIES, INC., Case No. 2:05-CV-172 TC

Defendant.

On August 3, 2006, the court granted in part and denied in part the Plaintiff’s Motion for

Partial Summary Judgment, with the exception of one issue which the court took under

advisement.  That issue is whether the executive exemption under the Fair Labor Standards Act

(FLSA) requires, among other things, that a bona fide executive supervise at least two full-time

employees (or the equivalent) who collectively worked eighty hours or more per week.  The

Defendant contends that the supervised employees need only collectively work seventy or more

hours per week.  That is, the Defendant contends that a “full-time employee” is defined as an

employee who works thirty-five or more hours per week, not forty or more hours per week. 

Having reviewed the issue, the court now holds that, for purposes of this case, a “full-

time employee” is one who works forty or more hours per week.  Based on the undisputed facts

set forth in the briefs, Mr. Jensen was not an exempt employee under the FLSA during the period

April 16, 2003, to May 15, 2003, and Plaintiff is entitled to summary judgment for that period of

time.  The court will issue the reasons for its holding in Findings of Fact and Conclusions of Law
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following the upcoming bench trial.

IT IS SO ORDERED this 11th day of August, 2006.

BY THE COURT:

TENA CAMPBELL

United States District Judge





































IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

vs.

[REDACTED] E. WEBER CANYON

ROAD, OAKLEY, UTAH, et al.,

Defendants.

ORDER OF RECUSAL

Case No. 2:05-cv-00520-TS-PMW

Judge Ted Stewart

Magistrate Judge Paul M. Warner

I recuse myself in this case and ask that it be referred to another Magistrate Judge.

DATED this 9th day of August, 2006.

BY THE COURT:

                                                                             

PAUL M. WARNER

United States Magistrate Judge







PETER L. ROGNLIE (4131)

PEGGY E. STONE (6658)

Assistant Utah Attorneys General

MARK SHURTLEFF (4666) 

Utah Attorney General

Attorneys for Bradley Bassi

160 East 300 South, Sixth Floor

P.O. Box 140856

Salt Lake City, Utah  84114-0856

Telephone: (801) 366-0100

IN THE UNITED STATES DISTRICT  COURT FOR THE

DISTRICT OF UTAH, CENTRAL DIVISION

MICHAEL BRIAN WHITEMAN, an

individual,

Plaintiff,

v.

STATE OF UTAH, DEPARTMENT OF

CORRECTIONS, VERNON

SIMISTER, an individual; BRADLEY

BASSI, an individual; and JOHN and

JANE DOES 1 thru 10,

Defendants.

:

:

:

:

:

:

:

:

:

ORDER GRANTING

BRADLEY BASSI’S EX PARTE

MOTION FOR ENLARGEMENT OF

TIME TO ANSWER OR OTHERWISE

RESPOND TO PLAINTIFF’S

COMPLAINT AND JURY DEMAND

Case No. 2:05cv00733

Judge Dale A. Kimball 

BASED upon Bradley Bassi’s Ex Parte Motion for Enlargement of Time To Answer or

Otherwise Respond to Plaintiff’s Complaint and Jury Demand and good cause appearing, the

Court enters the following order:

 The motion is granted.  Bradley Bassi has up to and including August 29, 2006, to answer

or to otherwise respond to the Complaint and Jury Demand.
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DATED this 11th day of August, 2006.

                BY THE COURT:

_______________________________________

DALE A. KIMBALL

United States District Court Judge





IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

Central Division for the District of Utah

LINDA DOLAN, et al., SCHEDULING ORDER AND 

ORDER VACATING HEARING

                               Plaintiff,       Case No. 2:05-CV-1044 TS 

      vs.  District Judge Ted Stewart

ARTHREX, INC., et al.,  Magistrate Judge Brooke C. Wells

                                Defendant.   

Pursuant to Fed. R. Civ. P. 16(b), the Magistrate Judge  received the Attorneys’1

Planning Report filed by counsel.  The following matters are scheduled.  The  times and

deadlines set forth herein may not be modified without the approval of the Court and on a

showing of good cause.

IT IS ORDERED that the Initial Pretrial Hearing set for August 16, 2006, at 10:00 a.m.

is VACATED.

**ALL TIMES 4:30 PM UNLESS INDICATED**

1. PRELIMINARY MATTERS DATE

Nature of claim(s) and any affirmative defenses:

a. Was Rule 26(f)(1) Conference held? Yes

b. Has Attorney Planning Meeting Form been submitted? Yes

c. Was 26(a)(1) initial disclosure completed? 9/30/06

2. DISCOVERY LIMITATIONS NUMBER

a. Maximum Number of Depositions by Plaintiff(s) 10

b. Maximum Number of Depositions by Defendant(s) 10

c. Maximum Number of Hours for Each Deposition
(unless extended by agreement of parties)

7

d. Maximum Interrogatories by any Party to any Party 25

e. Maximum requests for admissions by any Party to any Party 25

f. Maximum requests for production by any Party to any Party 25



3. AMENDMENT OF PLEADINGS/ADDING PARTIES2

a. Last Day to File Motion to Amend Pleadings Pla

11/30/06 

Dft

12/30/06

b. Last Day to File  Motion to Add Parties Pla

11/30/06 

Dft

12/30/06

4. RULE 26(a)(2) REPORTS FROM EXPERTS3

a. Plaintiff 7/13/07

b. Defendant 9/13/07

c. Counter Reports

5. OTHER DEADLINES

a.         Discovery to be completed by:

            Fact discovery 6/12/07

            Expert discovery 11/12/07

b. (optional) Final date for supplementation of disclosures and

discovery under Rule 26 (e)

c.          Deadline for filing dispositive or potentially dispositive  

             motions 12/17/07

6. SETTLEMENT/ ALTERNATIVE DISPUTE RESOLUTION

a. Referral to Court-Annexed Mediation No

b. Referral to Court-Annexed Arbitration No

c. Evaluate case for Settlement/ADR on 2/22/08

d. Settlement probability: Fair

7. TRIAL AND PREPARATION FOR TRIAL:                            

a. Rule 26(a)(3) Pretrial Disclosures  4

Plaintiffs 3/7/08

Defendants 3/21/08



1. The Magistrate Judge completed Initial Pretrial Scheduling under DUCivR 16-1(b) and DUCivR 72-

2(a)(5).  The name of the Magistrate Judge who completed this order should NOT appear on the caption of future

pleadings, unless the case is separately referred to that Magistrate Judge.  A separate order may refer this case to a

Magistrate Judge under DUCivR 72-2 (b) and 28 USC 636 (b)(1)(A) or DUCivR 72-2 (c) and 28 USC 636

(b)(1)(B).  The name of any Magistrate Judge to whom the matter is referred under DUCivR 72-2 (b) or (c) should

appear on the caption as required under DUCivR10-1(a).

2. Counsel must still comply with the requirements of Fed. R. Civ. P. 15(a).

3. A party shall disclose the identity of each testifying expert and the subject of each such expert’s testimony

at least 60 days before the deadline for expert reports from that party.  This disclosure shall be made even if the

testifying expert is an employee from whom a report is not required.

4. Any demonstrative exhibits or animations must be disclosed and exchanged with the 26(a)(3) disclosures.

b. Objections to Rule 26(a)(3) Disclosures     

(if different than 14 days provided in Rule)

c. Special Attorney Conference  on or before 4/4/085

d. Settlement Conference  on or before 4/18/086

e. Final Pretrial Conference 2:30 p.m. 5/2/08

f.      Trial Length Time Date

i.  Bench Trial

ii.  Jury Trial 7 Days 8:30 a.m. 5/12/08

8. OTHER MATTERS:

Counsel should contact chambers staff of the District Judge regarding

Daubert and Markman motions to determine the desired process for

filing and hearing of such motions.  All such motions, including Motions

in Limine should be filed well in advance of the Final Pre Trial.  Unless

otherwise directed by the court, any challenge to the qualifications of an

expert or the reliability of expert testimony under Daubert must be raised

by written motion before the final pre-trial conference.

Dated this 11 day of August, 2006.

BY THE COURT:

______________________________

David Nuffer

          U.S. Magistrate Judge



5. The Special Attorneys Conference does not involve the Court.  Counsel will agree on voir dire questions, 

jury instructions, a pre-trial order and discuss the presentation of the case.  Witnesses will be scheduled to avoid gaps

and disruptions.  Exhibits will be marked in a way that does not result in duplication of documents.  Any special

equipment or courtroom arrangement requirements will be included in the pre-trial order.

6. Counsel must ensure that a person or representative with full settlement authority or otherwise authorized to

make decisions regarding settlement is available in person or by telephone during the Settlement Conference. 
S:\IPT\2006\Dolan v Arthrex  205cv1044TS  081106 asb.wpd











IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

v.

REBECCA SINGLETARY,  

Defendant.

ORDER TO CONTINUE 

JURY TRIAL

Case No. 2:06-CR-165DAK

Based on the motion to continue trial filed by Defendant in the above-entitled case, and

good cause appearing,

It is hereby ORDERED that the day trial previously scheduled to begin August 30, 2006,

is hereby continued to the 15th day of November, 2006, at 8:30 a.m.   Pursuant to 18 U.S.C. §

3161(h), the Court finds the ends of justice served by such a continuance outweigh the best

interests of the public and the defendant in a speedy trial.  Accordingly, the time between the date

of this order and the new trial date set forth in paragraph one above is excluded from speedy trial

computation.

DATED this 11th day of August, 2006.

BY THE COURT:

__________________________________________

DALE A. KIMBALL

United States District Court Judge













































































IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

KATHI D. DROZDO, SCHEDULING ORDER AND 

ORDER VACATING HEARING

                               Plaintiff,       Case No. 2:06CV00112 PGC 

      vs.  District Judge Paul G. Cassell

MOUNTAIN WEST MEDICAL

CENTER,

                                Defendant.   

Pursuant to Fed.R. Civ P. 16(b), the Magistrate Judge  received the Attorneys’ Planning1

Report filed by counsel.  The following matters are scheduled.  The  times and deadlines set forth

herein may not be modified without the approval of the Court and on a showing of good cause.

IT IS ORDERED that the Initial Pretrial Hearing set for September 13, 2006, at 2:30 p. m.

is VACATED.

**ALL TIMES 4:30 PM UNLESS INDICATED**

1. PRELIMINARY MATTERS DATE

Nature of claim(s) and any affirmative defenses:

a. Was Rule 26(f)(1) Conference held? 08/04/06

b. Has Attorney Planning Meeting Form been submitted? 08/04/06

c. Was 26(a)(1) initial disclosure completed? 09/01/06

2. DISCOVERY LIMITATIONS NUMBER

a. Maximum Number of Depositions by Plaintiff(s) 10

b. Maximum Number of Depositions by Defendant(s) 10

c. Maximum Number of Hours for Each Deposition
(unless extended by agreement of parties)

7

d. Maximum Interrogatories by any Party to any Party 25

e. Maximum requests for admissions by any Party to any Party 25



f. Maximum requests for production by any Party to any Party reasonable

number

 DATE

3. AMENDMENT OF PLEADINGS/ADDING PARTIES2

a. Last Day to File Motion to Amend Pleadings 04/01/07

b. Last Day to File  Motion to Add Parties 04/01/07

4. RULE 26(a)(2) REPORTS FROM EXPERTS3

a. Plaintiff 07/01/07

b. Defendant 09/01/07

c. Counter reports 10/01/07

5. OTHER DEADLINES

a.         Discovery to be completed by:

            Fact discovery 06/15/07

            Expert discovery 11/01/07

b. (optional) Final date for supplementation of disclosures and

discovery under Rule 26 (e) 30 days

before trial

c.          Deadline for filing dispositive or potentially dispositive  

             motions 12/01/07

6. SETTLEMENT/ ALTERNATIVE DISPUTE RESOLUTION

a. Referral to Court-Annexed Mediation No

b. Referral to Court-Annexed Arbitration No

c. Evaluate case for Settlement/ADR on 06/15/07

d. Settlement probability:    Fair.  The parties are interested in

mediation following partial completion of discovery.

7. TRIAL AND PREPARATION FOR TRIAL

a. Rule 26(a)(3) Pretrial Disclosures  4

Plaintiff 2/22/08

Defendant 3/7/08

b. Objections to Rule 26(a)(3) Disclosures      

(if different than 14 days provided in Rule)



1. The Magistrate Judge completed Initial Pretrial Scheduling under DUCivR 16-1(b) and DUCivR 72-

2(a)(5).  The name of the Magistrate Judge who completed this order should NOT appear on the caption of future

pleadings, unless the case is separately referred to that Magistrate Judge.  A separate order may refer this case to a

Magistrate Judge under DUCivR 72-2 (b) and 28 USC 636 (b)(1)(A) or DUCivR 72-2 (c) and 28 USC 636

(b)(1)(B).  The name of any Magistrate Judge to whom the matter is referred under DUCivR 72-2 (b) or (c) should

appear on the caption as required under DUCivR10-1(a).

2. Counsel must still comply with the requirements of Fed. R. Civ. P. 15(a).

3. A party shall disclose the identity of each testifying expert and the subject of each such expert’s testimony

at least 60 days before the deadline for expert reports from that party.  This disclosure shall be made even if the

testifying expert is an employee from whom a report is not required.  

4. Any demonstrative exhibits or animations must be disclosed and exchanged with the 26(a)(3) disclosures.

5. The Special Attorneys Conference does not involve the Court.  Counsel will agree on voir dire questions, 

jury instructions, a pre-trial order and discuss the presentation of the case.  Witnesses will be scheduled to avoid

gaps and disruptions.  Exhibits will be marked in a way that does not result in duplication of documents.  Any

special equipment or courtroom arrangement requirements will be included in the pre-trial order.

c. Special Attorney Conference  on or before5 3/21/08

d. Settlement Conference  on or before6 4/4/08

e. Final Pretrial Conference 3:00 p.m. 4/17/08

f.      Trial Length Time Date

i.  Bench Trial

ii.  Jury Trial 5 Days 8:00 a.m. 5/5/08

8. OTHER MATTERS:

Counsel should contact chambers staff of the District Judge regarding Daubert

and Markman motions to determine the desired process for filing and hearing

of such motions.  All such motions, including Motions in Limine should be

filed well in advance of the Final Pre Trial.  Unless otherwise directed by the

court, any challenge to the qualifications of an expert or the reliability of

expert testimony under Daubert must be raised by written motion before the

final pre-trial conference.

Dated this 11th day of August, 2006.

BY THE COURT:

______________________________

David Nuffer                             

          U.S. Magistrate Judge



6.  The Settlement Conference does not involve the Court unless a separate order is entered. Counsel must

ensure that a person or representative with full settlement authority or otherwise authorized to make decisions

regarding settlement is available in person or by telephone during the Settlement Conference. 





THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH 

CENTRAL DIVISION

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

  )

BLUE CHIP IR GROUP, LTD.,        Case No.  2:06CV185 DS

                )

Plaintiff,   

  )

vs.       MEMORANDUM OPINION

   )            AND ORDER ADDRESSING

DOUGLAS FURTH and WILSON-DAVIS          DEFENDANT’S MOTION

& CO.,   )            TO DISMISS OR TRANSFER

              

Defendants.       ) 

  

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

I.  INTRODUCTION

   The Plaintiff, Blue Chip IR Group, LTD (“Blue Chip”) is a Nevada limited liability

company doing business in Utah.  Blue Chip is a shareholder in Ever-Glory International Group,

Inc. (“EGLY”), a publicly traded company with securities registered with the SEC.  Defendant

Furth, a “financial public relations specialist,” entered into an agreement with Blue Chip in

which Furth was to purchase EGLY shares as well as use his expertise to open new markets for

EGLY shares, increasing share value.  Blue Chip would compensate Furth by transferring

175,000 EGLY shares to Furth in an account at Wilson-Davis & Co., located in Salt Lake City,

Utah.  Blue Chip alleges that Furth has or intends to violate applicable security laws by

artificially manipulating the volume and price for EGLY shares.  
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Upon learning of Furth’s alleged illegal activities, Blue Chip demanded that he

immediately cease any activities regarding Blue Chip and return all EGLY shares.  Wilson-Davis

froze Furth’s account, which resulted in Furth filing suit in the Northern District of Ohio on

February 22, 2006.  On February 23, 2006, Blue Chip filed suit in the Utah State District Court,

alleging common law fraud, breach of contract, securities fraud, and requesting declaratory relief

and injunctive relief.  On March 1, 2006 Furth amended his complaint in Ohio and included Blue

Chip as a defendant.  On March 1, 2006 Furth removed the plaintiff’s claims to this court.  In

April 2006 Furth filed this Motion to Dismiss or, in the Alternative, to Transfer Venue to the

Northern District of Ohio.  Blue Chip has moved to strike the Motion to Dismiss or Transfer, on

the grounds that these pleadings were drafted and filed with the Court not by Mr. Furth appearing

pro se as represented thereon, but rather by the firm of Levin & Associates, Co.,  L.P.A.    

II.  PLAINTIFF’S MOTION TO STRIKE THE PLEADINGS

The Court will first address Plaintiff’s Motion to Strike the pleadings.  This Court rejects

as inappropriate the practice of ghost writing for a purportedly pro se litigant.  During the March

15, 2006 hearing Mr. Levine was ordered to file a Notice of Appearance in compliance with the

rules of the this Court if he intended to continue to appear.  As of the filing of this motion, Mr.

Levine had not entered such a notice.  

The Court, however, denies Plaintiff’s Motion to Strike for the following reasons.  First,

there appears to be no intent to deceive the Court or the parties, nor was there any actual

deception, since the parties were aware that Mr. Levine would be conducting substantive work on
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Mr. Furth’s behalf.  Second, Mr. Levine’s law firm has recognized that ghost writing is

inappropriate and has apologized for its conduct.  Moreover, Mr. Furth has retained local

counsel, and that counsel has sought pro hac vice admission for Mr. Levine and Mr. Aparesh

Paul of Levine’s law firm.  As there has been no prejudice to Plaintiff, the Court will not impose

sanctions at this time; however, any future violations will result in sanctions.

III.  DEFENDANT’S MOTION TO DISMISS OR, IN THE ALTERNATIVE, TO

TRANSFER VENUE TO THE NORTHERN DISTRICT OF OHIO

Defendant Furth has moved to dismiss, or in the alternative, to transfer venue to the

Northern District of Ohio.  Clearly this Court does not have general personal jurisdiction over

Mr. Furth, so the only question is whether specific personal jurisdiction exists.  When a motion

to dismiss for lack of jurisdiction is presented prior to trial, “the plaintiff’s burden is relatively

light.”  STV International Marketing v. Cannondale Corporation, 750 F.Supp. 1070, 1073 (D.

Utah 1990).  The “plaintiff need only make a prima facie showing.”  Frontier Fed. Sav. & Loan

v. National Hotel Corp., 675 F.Supp. 1293, 1295-6 (D. Utah 1987).  If conflicting affidavits are

presented, all factual disputes should be resolved in favor of the plaintiff.  

In a diversity action, a federal court must look to the law of the forum state to determine

the issue of personal jurisdiction.  Yarbrough v. Elmer Bunker & Assoc., 669 F.2d 614 (10  Cir.th

1982).  Under Utah law, “a three-part inquiry is used to determine whether specific jurisdiction

exists: (1) the defendant’s acts or contacts must implicate Utah under the Utah long-arm statute;

(2) a ‘nexus’ must exist between the plaintiff’s claims and defendant’s acts or contacts; (3)



4

application of the Utah long-arm statute must satisfy the requirements of federal due process.” 

Harnischfeger v. Uniflo, 883 F.Supp. 608, 612-613  (D. Utah 1995). 

The Utah long-arm statute provides in pertinent part:

Any person . . . whether or not a citizen or resident of this state, who in person or

through an agent does any of the following enumerated acts, submits himself . . .

to the jurisdiction of the courts of this state as to any claim arising therefrom:

(1) the transaction of any business within this state;

. . . . 

(3) the causing of any injury within this state whether tortious or by breach of warranty.

The Court finds that Blue Chip has failed to present sufficient facts to make a prima facie

showing that Mr. Furth transacted business or caused tortious injury within the state of Utah.

A.  Blue Chip has not made a sufficient showing that Furth transacted business in Utah.

Blue Chips’ entire argument that Mr. Furth transacted business in Utah seems to rest on

the fact that Blue Chip deposited 175,000 shares of EGLY stock for Mr. Furth in a brokerage

account at Wilson-Davis & Co., a Utah Corporation.  While Blue Chip does assert for the first

time in its Memorandum that Mr. Furth engaged in matched trades “from the state of Utah,” it

provides no factual support for this assertion from the complaint or the affidavits. 

Blue Chip makes numerous unsupported allegations, such as, “Furth’s tortious activity

was deliberately directed at Plaintiff in relation to the shares held by WDCO in Utah,” “[t]he

ultimate effect of Defendant’s actions was directly and efficaciously aimed at causing injury to

Blue Chip in Utah and, in fact, had its desired effect,” and “[t]he Defendant purposefully directed

his activities at Utah.”  Blue Chip does not tell the Court specifically what activities were

directed at Utah or what injuries were sustained.  

The Court is required to resolve factual disputes in Plaintiff’s favor, but only when the

parties present conflicting affidavits.  Here, Furth has made a number of allegations that are
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uncontradicted and do not conflict with Blue Chip’s affidavits.  Furth avers in his affidavits that

he performed all of his obligations under the contract in Ohio.  Blue Chip provides no contrary

factual allegations, let alone any assertion that the contractual obligations were performed in

Utah.  Furth also avers, again without contradiction, that he wanted to open an account

somewhere else but was informed that he had no choice and was compelled to open the account

in Utah.  Finally, Furth alleges, and Blue Chip does not dispute, that only the following three

transactions (none of which were matched trades) were effectuated in his Utah account: (1) Blue

Chip deposited 175,000 EGLY shares in the account, (2) 26,250 shares were transferred to the

individual who brought the parties together, and (3) 1,000 EGLY shares were sold for a

transaction fee imposed by Wilson-Davis.  There was no other account activity.  There is no

evidence that Furth engaged in matched trades from the state of Utah.  If there were such activity

it does not appear to have occurred with respect to any Utah account or with respect to any

business activity in Utah.

B.  Blue Chip has not adequately demonstrated that Furth caused tortious injury in Utah.

Blue Chip has not demonstrated that it incurred any injury in Utah.  Blue Chip does not

allege any presence, corporate or otherwise, in Utah.  It is a Nevada corporation/resident. 

Importantly, even if there was an injury in Utah, Blue Chip alleges only financial injury from the

asserted decline in value of EGLY shares.  See Complaint ¶¶11, 31,37.  Courts have held that

jurisdiction cannot be predicated solely upon financial injury occurring to a Utah resident.  See

Harnischfeger, 883 F.Supp. at 613 (quoting Hydroswift v. Louie’s Boats & Motors, Inc., 492

P.2d 532 (Utah 1972).  For a court to exercise jurisdiction based solely on financial injury
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“would lead to the unacceptable proposition that jurisdiction could be established anywhere a

plaintiff might locate.”  Burt Drilling, Inc. V. Portadrill, 608 P.2d 244, 250 (Utah 1980).

Blue Chip alleges that Furth violated the anti-fraud provisions of the Utah Securities Act,

Utah Code Ann. § 61-1-1, et. seq., and that those violations form an independent basis for

personal jurisdiction.  However, as noted above Blue Chip has provided the Court with no well-

pled factual allegations that connect these alleged violations with Furth’s Wilson-Davis account

in Utah. 

This court finds that Mr. Furth is not subject to jurisdiction under either the “transacting

business” section or the “tortious injury” section of the Utah long-arm statute.  Because plaintiff

has not met the first part of the three-part specific jurisdiction inquiry, this Court need not reach

the other two parts.  However, the Court also notes that the federal due process requirement of

“minimum contacts” has not been satisfied.  For minimum contacts to exist, there must be “some

act by which the defendant purposefully avails itself of the privilege of conducting activities

within the forum state, thus invoking the benefits and protections of its laws.”  Frontier v. Nat’l

Hotel Corp., 675 F.Supp. 1293, 1298 (D. Utah 1987).  In this case, Mr. Furth’s undisputed

testimony is that he was forced to open the Utah account at Plaintiff’s insistence, and that he

“had no choice in the matter.”  First Furth Aff. At ¶7.  The Court finds that this does not

constitute “purposefully avail[ing]” himself, and therefore the minimum contacts requirement has

not been met.  

C.  Venue is improper in the District of Utah and the case should be transferred to the

Northern District of Ohio.

Federal courts have applied one of three tests to determine where venue is proper: “(1) the

place of injury; (2) the place where the weight of contacts occurred; or, (3) the place where a
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substantial part of the events giving rise to the claim occurred.”  Frontier at 1300.  The Court

agrees with Mr. Furth that under any of these three tests, venue should be transferred to the

Northern District of Ohio.   Blue Chip claims that its injuries from Furth’s fraud occurred in

Utah, but again it provides no factual support for this claim.  Blue Chip is a Nevada corporation

with its principle place of business in Las Vegas, and there is no suggestion that Blue Chip does

any business in Utah.  Nowhere in the complaint does Blue Chip allege that it sustained any

injuries in Utah.  As no injury occurred in Utah, venue is improper under the place of injury test.

Blue Chip also claims that a substantial part of the events giving rise to plaintiff’s claims

occurred in Utah.  Blue Chip supports this claim by saying that “Furth is attempting to transfer

his EGLY shares from WDCO while continuing to offer and sell such shares, thus irreparably

harming the market for EGLY shares.”  However, as detailed above, only 1,000 shares were ever

sold, and those were to Wilson-Davis for a transaction fee.  This was not a matched trade that

allegedly caused injury to Blue Chip.  Clearly, the more substantial part of the events occurred in

the Northern District of Ohio since that is where Furth lives and does business, where he

executed the agreement, and where he performed all his obligations under the agreement.  The

Court finds that pursuant to 28 U.S.C. § 1406 this action should be transferred to the Northern

District of Ohio.  

The Court notes that the existence of a substantially similar case with nearly identical

parties and issues pending in the Northern District of Ohio also weighs strongly in favor of

transferring this case.
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IV.  CONCLUSION

For the foregoing reasons Furth’s Motion to Transfer Venue to the Northern District of

Ohio is granted, and the case is hereby ordered transferred. 

SO ORDERED.

DATED this 10th day of August, 2006.

BY THE COURT:

                                   DAVID SAM

SENIOR JUDGE

U.S. DISTRICT COURT



IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

AARON RAISER,

Plaintiff, ORDER

vs.

DAVID M. KONO, et al., Case No. 2:06-CV-256 TC

Defendants.

On July 25, 2006, United States Magistrate Judge Samuel Alba issued a Report and

Recommendation (R&R) that recommends dismissal of Plaintiff Aaron Raiser’s case.  The court

has taken the R&R under advisement.  Accordingly, all deadlines, including deadlines to answer

Mr. Raiser’s complaint, are deferred until the court has determined whether to adopt Magistrate

Judge Alba’s R&R.

IT IS SO ORDERED this 11th day of August, 2006.

BY THE COURT:

TENA CAMPBELL

United States District Judge



IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH CENTRAL DIVISION

NOVATIONS GROUP, INC., et al., SCHEDULING ORDER AND 

ORDER VACATING HEARING

                               Plaintiffs,       Case No. 2:06cv347 PGC

      vs.  District Judge Paul G. Cassell

ZENGER FOLKMAN COMPANY, et

al.,

                                Defendants.   

Pursuant to Fed.R. Civ P. 16(b), the Magistrate Judge  received the Attorneys’ Planning1

Report filed by counsel.  The following matters are scheduled.  The  times and deadlines set forth

herein may not be modified without the approval of the Court and on a showing of good cause.

IT IS ORDERED that the Initial Pretrial Hearing set for August 16, 2006, at 11:00 a.m. is

VACATED.

**ALL TIMES 4:30 PM UNLESS INDICATED**

1. PRELIMINARY MATTERS DATE

Nature of claim(s) and any affirmative defenses:

a. Was Rule 26(f)(1) Conference held? 08/08/06

b. Has Attorney Planning Meeting Form been submitted? 08/09/06

c. Was 26(a)(1) initial disclosure completed? 08/31/06

2. DISCOVERY LIMITATIONS NUMBER

a. Maximum Number of Depositions by Plaintiff(s) 20

b. Maximum Number of Depositions by Defendant(s) 20

c. Maximum Number of Hours for Each Deposition
(unless extended by agreement of parties)

7 except

that each

party may

choose up

to 3 that

may last up

to 14 hours



d. Maximum Interrogatories by any Party to any Party 50

e. Maximum requests for admissions by any Party to any Party unlimited

f. Maximum requests for production by any Party to any Party unlimited

3. AMENDMENT OF PLEADINGS/ADDING PARTIES2

a. Last Day to File Motion to Amend Pleadings 01/15/07

b. Last Day to File  Motion to Add Parties 01/15/07

4. RULE 26(a)(2) REPORTS FROM EXPERTS3

a. Plaintiff & Counterclaimant 09/15/07

b. Defendant & Counterclaim Defendant 10/15/07

c. Counter reports 11/15/07

5. OTHER DEADLINES

a.         Discovery to be completed by:

            Fact discovery 09/15/07

            Expert discovery 01/15/08

b. (optional) Final date for supplementation of disclosures and

discovery under Rule 26 (e) –within 30 days of the arising of

the obligation to supplement but in no event later than:

09/15/07

c.          Deadline for filing dispositive or potentially dispositive  

             motions 02/15/08

6. SETTLEMENT/ ALTERNATIVE DISPUTE RESOLUTION

a. Referral to Court-Annexed Mediation No

b. Referral to Court-Annexed Arbitration No

c. Evaluate case for Settlement/ADR on 01/15/08

d. Settlement probability: Unknown

7. TRIAL AND PREPARATION FOR TRIAL:

a. Rule 26(a)(3) Pretrial Disclosures  4

Plaintiff 4/4/08

Defendant 4/18/08

b. Objections to Rule 26(a)(3) Disclosures      

(if different than 14 days provided in Rule)



c. Special Attorney Conference  on or before5 5/2/08

d. Settlement Conference  on or before6 5/16/08

e. Final Pretrial Conference 3:00 p.m. 5/29/08

f.      Trial Length Time Date

  Jury Trial 15 Days 8:30 a.m. 6/16/08

8. OTHER MATTERS

a. The parties agree that all documents produced in discovery shall be produced in

native format, that is the format or formats in which the document was created

and the format or formats in which it is kept or stored in the ordinary course of

business, except that any document which is native to paper may be produced by

way of an accurately scanned document. Counsel for the producing party will

retain a paper copy of any such paper document produced in scanned form. To

the extent that the effective use of such native-format documents will require the

use of computer programs or software not commercially available, the producing

party will provide a copy of such program or software to the requesting party for

use in connection with these proceedings only without charge, and such program

or software shall be returned to the producing party after the conclusion of this

litigation. Such program or software also may be covered by the confidentiality

agreement and protective order discussed below.

b. The parties have considered the allocation of the costs of discovery and have

agreed as follows: The responding party will bear the costs of searching for,

identifying and gathering requested items and the requesting party will bear the

outsource costs of the actual production of requested items, i.e., copying, imaging,

etc. (including costs of materials and labor).

c. The parties anticipate entering into a confidentiality agreement and requesting a

protective order prior to the date for initial disclosures. In the event that the

parties are unable to reach such an agreement, any party objecting to the

disclosure of information may seek a protective order from the court.



1. The Magistrate Judge completed Initial Pretrial Scheduling under DUCivR 16-1(b) and DUCivR 72-

2(a)(5).  The name of the Magistrate Judge who completed this order should NOT appear on the caption of future

pleadings, unless the case is separately referred to that Magistrate Judge.  A separate order may refer this case to a

Magistrate Judge under DUCivR 72-2 (b) and 28 USC 636 (b)(1)(A) or DUCivR 72-2 (c) and 28 USC 636

(b)(1)(B).  The name of any Magistrate Judge to whom the matter is referred under DUCivR 72-2 (b) or (c) should

appear on the caption as required under DUCivR10-1(a).

2. Counsel must still comply with the requirements of Fed. R. Civ. P. 15(a).

3. A party shall disclose the identity of each testifying expert and the subject of each such expert’s testimony

at least 60 days before the deadline for expert reports from that party.  This disclosure shall be made even if the

testifying expert is an employee from whom a report is not required.  

4. Any demonstrative exhibits or animations must be disclosed and exchanged with the 26(a)(3) disclosures.

5. The Special Attorneys Conference does not involve the Court.  Counsel will agree on voir dire questions, 

jury instructions, a pre-trial order and discuss the presentation of the case.  Witnesses will be scheduled to avoid gaps

and disruptions.  Exhibits will be marked in a way that does not result in duplication of documents.  Any special

equipment or courtroom arrangement requirements will be included in the pre-trial order.

6.  The Settlement Conference does not involve the Court unless a separate order is entered. Counsel must

ensure that a person or representative with full settlement authority or otherwise authorized to make decisions

regarding settlement is available in person or by telephone during the Settlement Conference. 

d.  Counsel should contact chambers staff of the District Judge regarding Daubert and

Markman motions to determine the desired process for filing and hearing of such

motions.  All such motions, including Motions in Limine should be filed well in

advance of the Final Pre Trial.  Unless otherwise directed by the court, any challenge

to the qualifications of an expert or the reliability of expert testimony under Daubert

must be raised by written motion before the final pre-trial conference.

Dated this 11   day of August, 2006.th

BY THE COURT:

______________________________

David Nuffer                             

          U.S. Magistrate Judge



IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF UTAH CENTRAL DIVISION

:

:

:

:

:

:

:

:

:

PREMIER PERFORMANCE, INC., SCHEDULING ORDER

                               Plaintiff,       Case No. 2:06CV00365 DB

      vs.  District Judge Dee Benson

PERFORMANCE CHIPS OF UTAH,

INC., PERFORMANCE PRODUCTS

& ACCESSORIES, INC., JOHN

BRETT FULLMER, and ROBERT T.

VAN OTTEN,

                                Defendants.   

Pursuant to Fed.R. Civ P. 16(b), the Magistrate Judge  received the Attorneys’ Planning1

Report filed by counsel.  The following matters are scheduled.  The  times and deadlines set forth

herein may not be modified without the approval of the Court and on a showing of good cause.

**ALL TIMES 4:30 PM UNLESS INDICATED**

1. PRELIMINARY MATTERS DATE

Nature of claim(s) and any affirmative defenses:

a. Was Rule 26(f)(1) Conference held? Yes

b. Has Attorney Planning Meeting Form been submitted? Yes

c. Was 26(a)(1) initial disclosure completed? 08/25/06

2. DISCOVERY LIMITATIONS NUMBER

a. Maximum Number of Depositions by Plaintiff(s)  6 

b. Maximum Number of Depositions by Defendant(s)  6 

c. Maximum Number of Hours for Each Deposition
(unless extended by agreement of parties)

 No limit 

d. Maximum Interrogatories by any Party to any Party 25

e. Maximum requests for admissions by any Party to any Party

f. Maximum requests for production by any Party to any Party



3. AMENDMENT OF PLEADINGS/ADDING PARTIES DATE2

a. Last Day to File Motion to Amend Pleadings 09/29/06

b. Last Day to File  Motion to Add Parties 09/29/06

4. RULE 26(a)(2) REPORTS FROM EXPERTS3

a. Plaintiff 12/29/06

b. Defendant 12/29/06

c. Counter reports 01/31/07

5. OTHER DEADLINES

a.         Discovery to be completed by:

            Fact discovery 11/30/06

            Expert discovery 02/28/07

b. (optional) Final date for supplementation of disclosures and

discovery under Rule 26 (e)

c.          Deadline for filing dispositive or potentially dispositive  

             motions 03/30/07

6. SETTLEMENT/ ALTERNATIVE DISPUTE RESOLUTION

a. Referral to Court-Annexed Mediation No

b. Referral to Court-Annexed Arbitration No

c. Evaluate case for Settlement/ADR on 2/28/07

d. Settlement probability:  Good/Fair/Poor or narrative Unknown

7. TRIAL AND PREPARATION FOR TRIAL: TIME DATE

a. Rule 26(a)(3) Pretrial Disclosures  4

Plaintiff 7/6/07

Defendant 7/30/07

b. Objections to Rule 26(a)(3) Disclosures      

(if different than 14 days provided in Rule)

c. Special Attorney Conference  on or before5 8/3/07

d. Settlement Conference  on or before6 8/17/07

e. Final Pretrial Conference 2:30 p.m. 8/31/07



1. The Magistrate Judge completed Initial Pretrial Scheduling under DUCivR 16-1(b) and DUCivR 72-2(a)(5). 

The name of the Magistrate Judge who completed this order should NOT appear on the caption of future pleadings,

unless the case is separately referred to that Magistrate Judge.  A separate order may refer this case to a Magistrate

Judge under DUCivR 72-2 (b) and 28 USC 636 (b)(1)(A) or DUCivR 72-2 (c) and 28 USC 636 (b)(1)(B).  The name

of any Magistrate Judge to whom the matter is referred under DUCivR 72-2 (b) or (c) should appear on the caption

as required under DUCivR10-1(a).

2. Counsel must still comply with the requirements of Fed. R. Civ. P. 15(a).

3. The identity of experts and the subject of their testimony shall be disclosed as soon as an expert is retained or, in

the case of an employee-expert, as soon as directed to prepare a report.  

4. Any demonstrative exhibits or animations must be disclosed and exchanged with the 26(a)(3) disclosures.

5. The Special Attorneys Conference does not involve the Court.  Counsel will agree on voir dire questions,  jury

instructions, a pre-trial order and discuss the presentation of the case.  Witnesses will be scheduled to avoid gaps and

disruptions.  Exhibits will be marked in a way that does not result in duplication of documents.  Any special

equipment or courtroom arrangement requirements will be included in the pre-trial order.

6.  The Settlement Conference does not involve the Court unless a separate order is entered. Counsel must ensure

that a person or representative with full settlement authority or otherwise authorized to make decisions regarding

settlement is available in person or by telephone during the Settlement Conference. 

f.      Trial Length

i.  Bench Trial 2 days 8:30 a.m. 9/10/07

ii.  Jury Trial                 

8. OTHER MATTERS:

Counsel should contact chambers staff of the District Judge regarding Daubert and

Markman motions to determine the desired process for filing and hearing of such

motions.  All such motions, including Motions in Limine should be filed well in

advance of the Final Pre Trial.  Unless otherwise directed by the court, any challenge

to the qualifications of an expert or the reliability of expert testimony under Daubert

must be raised by written motion before the final pre-trial conference.

Dated this 11th day of August, 2006.

BY THE COURT:

_____________________________________

          David Nuffer

U.S. Magistrate Judge
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